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I.
STATEMENT OF THE CASE
A.

Nature Of The Case
This appeal comes before this Court from the district court's decision granting the

Motion for Partial Summary Judgment re: State of Idaho's First Claim for Relief ("Motion"),
filed by the State of Idaho, State of Idaho Board of Land Commissioners ("Land Board") and
Idaho Department of Lands' ("IDL") (collectively, "State"). In 2014, IDL staff determined that
the Appellant, Dr. Phillip Hudson, had placed approximately 50 cubic yards of fill material in the
bed of Priest Lake without obtaining an encroachment permit as required by the Lake Protection
Act, Title 58, Chapter 13, Idaho Code ("LPA").
After informal resolution efforts were unsuccessful, the State filed a Verified Complaint
with the District Court of the First Judicial District, Bonner County. R. p. 7-14. In the Verified
Complaint, the State alleged two claims or causes of action: (1) violation of the LP A (based on
the State's regulatory authority under that Act); and (2) trespass (based on the State's ownership
under the equal footing and public trust doctrines).
The State moved for partial summary judgment, solely on the LP A cause of action. R. p.
68 et seq. On June 30, 2016, the district court granted the State's Motion. R. p. 307-14. This
case comes before the Court on Dr. Hudson's appeal of that decision.

B.

Course of Proceedings
On July 13, 2015, the State filed its Verified Complaint in this matter, seeking injunctive
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relief. R. p. 7-14. On September 21, 2015, Dr. Hudson filed his Answer and Counterclaim, in
which he sought a judgment declaring that his encroachments lie above the ordinary high water
mark ("OHWM") of Priest Lake, and quieting title to the lands upon which his encroachments
are located. R. p. 15-24. The State filed its Reply to Counterclaim on October 9, 2015. R. p.
25-29. After a period of written discovery, the State filed its Motion, accompanied by the
Affidavits of Mick Schanilec ("Schanilec Affidavit" or "Schanilec Aff. ") and Matthew Anders
("Anders Affidavit" or "Anders Aff.") on April 18, 2016. R. pp. 68-147. Dr. Hudson filed his
Memorandum in Opposition to the State of Idaho's Motion for Partial Summary Judgment re:
First Claim for Relief ("Memorandum in Opposition"), accompanied by the Declarations of Dr.
Hudson, Ernest M. Warner and Drew C. Dittman on June 9, 2016. R. pp. 148-220. The State
filed its Reply Memorandum and Second Affidavit of Mick Schanilec ("Second Schanilec
Affidavit") on June 15, 2016. R. p. 231-50; 270-82.
Following a hearing, the district court issued its Memorandum Decision and Order
Granting Plaintiffs' Motion for Partial Summary Judgment ("Decision"). R. pp. 307-314. 1 On
July 15, 2016, the court issued mandatory and permanent injunctions consistent with its
Memorandum Decision and Order and ultimately issued an Amended Partial Judgement - Rule
54(b) Certificate. R. p. 315-40. Dr. Hudson filed his Notice of Appeal on August 12, 2016. R. p.
331-335.

C.

Statement of Facts
The facts in this case turn on the distinction, or lack thereof, between the ordinary high

1

The district court's Decision is discussed in more detail in Section C(2), below.
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water mark ("OHWM") and the artificial high water mark ("AHWM") of Priest Lake. In the
statute setting forth the Land Board's powers and duties regarding "the use and disposition of the
beds of navigable lakes, rivers and streams to the natural or ordinary high water mark thereof, ..
." the "OHWM" (or "natural" high water mark) is defined as "the line which the water impresses
on the soil by covering it for sufficient periods to deprive the soil of its vegetation and destroy its
value for agricultural purposes." LC.§ 58-104(9)(a).
Under the Lake Protection Act ("LP A''), which provides the State's regulatory authority,
the OHWM is defined as
the high water elevation in a lake over a period of years, uninfluenced by man-made
dams or works, at which elevation the water impresses a line on the soil by covering it for
sufficient periods to deprive the soil of its vegetation and destroy its value for agricultural
purposes.
LC. § 58-1302(c). The LPA defines the AHWM as "the high water elevation above the natural
or ordinary high water mark resulting from construction of man-made dams or control works and
impressing a new and higher vegetation line." LC. § 58-1302(d).
The importance of those high water marks is discussed below in Section IV(A) and (B).
1.

Background Facts Regarding Priest Lake

Priest Lake is a navigable lake, located in Bonner County, Idaho. R. p. 9. In 1950, the
Idaho Legislature authorized construction of an outlet control structure in Priest River, to
"regulate the level of Priest Lake, ... at a level which will preserve for the use of the people the
beach, boating and other recreational facilities which are now located on said lake." LC. § 70501. Supervision and control of the outlet dam lies with the Director of the Idaho Department of

3

Water Resources 2, who is directed
that under no circumstances shall the water surface level of Priest Lake be
maintained or regulated by said director of the department of water administration
above 3.0 feet on the present United States Geological Survey Priest Lake outlet
gage with gage datum of 2434.64 feet above mean sea level, datum of 1929,
supplementary adjustment of 1947, or released below 0.1 feet on said gage;
provided further, that the water surface level of Priest Lake shall be maintained at
3.0 feet on the United States Geological Survey Priest Lake outlet gage, from and
after the time each year following the run-off of accumulated winter snows, when
the surface level of the waters of Priest Lake has receded to such elevation, until
the time after the close of the main recreational season, as determined by said
director of the department of water administration, that said lake waters may be
released and the surface level permitted to recede below said elevation 3.0.
I.C. § 70-507. In other words, the IDWR director operates the outlet darn so as to maintain Priest
Lake throughout the summer recreational season at 2437.64 feet. That level is 3.0 feet above the
dam's gage datum, which is set at an elevation of 2434.64 feet above mean sea level ("rnsl"). 3
IDL "administers the LPA at Priest Lake to the elevation of2437.64 feet above mean sea
level (rnsl) datum of 1929, supplementary adjustment of 1947 .... " Schanilec Aff., R. p. 84. As
further explained in Mr. Schanilec's affidavit:
[t]his is the summer elevation at which Priest Lake is maintained during the
summer months at Priest Lake in accordance with Idaho Code § 70-507. The
elevation of Priest Lake is normally drawn down starting in October of every
year, and then the 2437.64 feet rnsl elevation is maintained after the lake recedes
to this elevation following spring runoff every year.
Id. R. p. 85. It is the State's position that the outlet darn does not artificially raise the Lake level,
The statute specifically refers to the "department of water administration," which was re-named the Idaho
Department of Water Resources in 1974. 1974 Idaho Sess. Laws 533 et seq.; 1736.
3 The "datum of gage" or "gage datum" is a point on a gage that is established as a reference point for measuring
lake elevation. The gage datum is chosen when the measuring gage is first established, and the United States
Geological Survey ("USGS") attempts to establish the datum at or below the nonnal low water mark for the body of
water being measured, so that gage readings are positive numbers. In the case of Priest Lake, the gage datum was
set at 2434.64 above mean sea level, datum of 1929, supplementary adjustment of 1947. Affidavit of Matthew
Anders ("Anders Affidavit" or "Anders Aff."), 110 and Exhibit D thereto. R. p. 111; 128-36.
2
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but rather simply holds Priest Lake at its OHWM of 2437.64 msl for a longer period than would
occur otherwise.
There has been no judicial determination, however, of the OHWM or AHWM of Priest
Lake. For purposes of this appeal, it does not matter: it is undisputed that the water level of the
Lake throughout the summer months is 2437.64 msl.

2.

Facts Specific to This Case

The facts that are material to the State's Motion and this appeal are undisputed. Dr.
Hudson owns property on the eastern shore of Priest Lake. R. p. 92. On or about April 22, 1997,
Dr. Hudson applied to IDL for a lake encroachment permit for a "fixed pier walkway and
floating swim dock using filling and concrete anchors." Id. The application packet provided that
"[t]he application must be accompanied by a vicinity map showing... exact encroachment
dimensions, water depth and lakebed profile, all related to the ordinary high water marks." R. p.
94. The drawings that Dr. Hudson submitted with his application shows the dimension of his
walkway and docks, and include a line labeled "HWM" with a second line labeled "LWM." 4
The drawing depicts the walkway and docks lying almost completely waterward of the "HWM."
R. p. 95-96.
After rev1ewmg the application, IDL issued Encroachment Permit No. L-97-S983("Permit") to Dr. Hudson in 1997. Under the Permit, Dr. Hudson was allowed to construct
and maintain a 5' by 32' fixed pier, a 5' by 8' ramp, a 6' by 25' dock, a 32' by 38' 2-slip joint

Given that the application required that the proposed encroachments be depicted relative to the OHWM, it is
reasonable to assume that Dr. Hudson intended that "HWM" be the required depiction of the OHWM.

4
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family dock, 2 pilings and an anchor. R. p. 90. 5 Dr. Hudson neither applied for nor received a
permit for any additional encroachments, including any fill material. Schanilec Aff.,

,r 6; R.

p.

85.
In July 2014, IDL received a complaint about fill in Priest Lake adjacent to Dr. Hudson's
upland property. R. p. 85. IDL staff reviewed historic aerial photographs from 1998, 2004 and
2012, and determined that there appeared to be fill material in the lakebed adjacent to Dr.
Hudson's property. R. p. 85-86; R. p. 102-05. A comparison of the 1998 and 2004 photographs
with the 2012 photographs shows the fill to the north of and immediately next to Dr. Hudson's
permitted docks. R. p. 102-105.
After confirming that Dr. Hudson did not have an encroachment permit for the fill, IDL
sent him correspondence on July 17, 2014, apprising him of IDL's conclusions, and requesting
that he provide IDL with a plan for removing the fill within 30 days from the date of the letter.
R. p. 100. After extensions to the deadline (R. p. 86), Dr. Hudson responded with a letter from
his counsel and recommendations prepared by Drew Dittman, Professional Engineer. R. p. 18185. While Mr. Dittman opined that removing the fill could be problematic, he notably refused to
opine "as to whether or not the improvements created by Dr. Hudson area [sic] in fact are a
violation of the Lake Protection Act, as that is beyond my expertise." R. p. 184.
Ultimately, informal resolution efforts were unsuccessful. In order to fulfill its statutory
duties under the Lake Protection Act, described in more detail below, the State filed the Verified
Complaint, filed by its Motion for Partial Summary Judgment.
5

The configuration of these encroachments is depicted on page 95 of the Record.
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The district court granted the State's Motion, first finding that Dr. Hudson's fill is a
nonnavigational encroachment, because it is "not used to support water craft and moorage"
(IDAPA 20.03.17.010.09), but instead "is a structure 'not constructed primarily for use in aid of
navigation." Decision at 4, R. p. 310 (quoting IDAPA 20.03.04.17.010.09 and .10). The court
then ruled that the State has the power to regulate and control both navigational and
nonnavigational encroachments, and that under the LPA, Priest Lake's bed includes land below
the OHWM, and below the OHWM and AHWM, if one exists. Decision at 5, R. p. 311 (quoting
LC. §§ 58-1302(b), -1303, and -1306). Dr. Hudson does not appear to disagree with those
findings.
Following those findings and analysis, the district court then found
that pursuant to the definition of a lakebed in Idaho Code § 58-1302, it does not
matter whether the fill is located below the OHWM, or between the OHWM and
the AHWM, if there is one; because the statute makes clear that the State of Idaho
has the power to regulate and control encroachments on land lying between the
OHWM and the AHWM.
Accordingly, the State of Idaho has the power, as a matter of law, to
regulate and control encroachments in or above the bed of Priest lake [sic] by
requiring that a lake encroachment permit be obtained before construction of a
nonnavigational encroachment such as the fill at issue here.
Construing all the undisputed facts liberally, and drawing the most
probable inferences in favor of Hudson, the Court finds there is no genuine issue
of material fact for trial as to the authority of the State of Idaho to require Hudson
to apply for and obtain a permit for the construction of lakebed fill. Hudson
having failed to obtain such a permit, the Court grants the State of Idaho's motion
for partial summary judgment.
Decision at 6, R. p. 312.
Throughout his own Statement of Facts on appeal, Dr. Hudson points to evidence which,
he contends, shows that Priest Lake's OHWM at statehood was lower than 2437.64 msl. Even if
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the Court construes the facts in the light most favorable to Dr. Hudson, and agrees with his
contention, it should nevertheless uphold the district court's Decision. Whether 2437.64 msl is
the AHWM or the OHWM is irrelevant for purposes of the State's authority to regulate
encroachments on navigable lakes under the LPA. Similarly, Dr. Hudson's contention that he
thought he was placing fill on his own property (R. p. 168) is irrelevant, because the State's
regulatory authority under the LP A extends to lakebed lands that may be privately owned. In
addition, Dr. Hudson's position that he did not obtain an encroachment permit for the fill
because he thought he was placing the fill on his own land, rings hollow in light of his admission
that he began placing the fill in 1997, the same year that he obtained the Permit for his docks.
R. p. 168.

II.
ADDITIONAL ISSUE PRESENTED ON APPEAL

Whether the State is entitled to its attorney fees and costs on appeal pursuant to Idaho
Appellate Rules 40 and 41 and Idaho Code §§ 12-11 7 and 12-121.

III.
STANDARD OF REVIEW.

Because this case is an appeal from the district court's decision granting the State's
Motion for Partial Summary Judgment, this Court uses the same standard as that employed by
the district court. Path to Health, LLP v. Long, 161 Idaho 50,383 P.3d 1220, 1224 (2016). A
grant of summary judgment "is proper 'if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
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that the moving party is entitled to judgment as a matter oflaw."' Id. (quoting I.R.C.P. 56(c)). 6
While facts are "liberally construed in favor of the non-moving party," the opposing party may
not rest on mere allegations, but "must set forth specific facts showing that there is a genuine
issue for trial." Id. (Additional citations omitted).
If this matter proceeded to trial, it would have been decided by the court, without a jury.
In such cases, "where the evidentiary facts are not disputed and the trial court rather than a jury
will be the trier of fact, summary judgment is appropriate, despite the possibility of conflicting
inferences because the court along will be responsible for resolving the conflict between those
inferences." Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657,661 (1982).
The fact that the parties may disagree about some facts does not create a genuine issue of

material fact. In the context of a summary judgment motion, "[a] material issue of fact. .. is one
that is relevant to an element of the claim or defense and whose existence might affect the
outcome of the case." Rife v. Long, 127 Idaho 841, 849-50, 908 P.2d 143, 151-52 (1995)
(additional citations omitted). A court will be concerned only with factual issues that related to
the claim upon which summary judgment was granted. Harms Mem 'l Hosp. v. Morton, 112
Idaho 129, 131, 730 P.2d 1049, 1051 (Ct. App. 1986) (holding that factual issues were not
material when they did not relate to the breach of contract claim, upon which summary judgment
was granted.)

Idaho Rule of Civil Procedure 56 was amended by this Court, effective July 1, 2016. The district court's Decision
was issued June 30, 2016. R. p. 307.

6
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As discussed in more detail in Section IV, below, whether 2437.64 msl is the OHWM or
the AHWM is not material to whether Dr. Hudson violated the LP A, because IDL has regulatory
authority over the beds of navigable lakes below the OHWM or the AHWM, if one exists.

IV.
ARGUMENT

A.

Introduction
Although framed in various ways, the central theme of Dr. Hudson's position on appeal

can simply be stated as this: because the State asserted that Dr. Hudson's fill lies below Priest
Lake's OHWM, and because Dr. Hudson disagrees, there is a genuine issue of material fact as to
whether the State has regulatory authority over the fill pursuant to the LPA. Whether 2437.64
msl is the ordinary or artificial high water mark was immaterial to the State's Motion for Partial
Summary Judgment, and is immaterial to this appeal, because the State has authority under the
Lake Protection Act to regulate encroachments below the artificial and the ordinary high water
marks. See LC. § 58-1301 et seq. (Discussed in more detail in Section IV.B, below)
Dr. Hudson argues that "[t]he District Court plainly erred by entering a decision that
determined that Priest Lake had an AHWM and that the AHWM was located at elevation
2437.64 feet." App. Br., p. 21. The district court first acknowledged Hudson's position that
an artificial high water mark (AHWM) is created by the dam during the
summer months, and that the AHWM is higher than the OHWM. Hudson argues
that the fill at issue in this case is located upland of the OHWM, on property not
owned by the State, but on his property.
R. p. 311. The court then found that
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pursuant to the definition of a lakebed in Idaho Code § 58-1302, it does
not matter whether the fill is located below the OHWM, or between the OHWM
and the AHWM, if there is one; because the statute makes clear that the State of
Idaho has the power to regulate and control encroachments on land lying between
the OHWM and the AHWM.
R. p. 311. For the reasons set forth below, the district court correctly applied the summary
judgement standards, correctly construed the LPA, and did not err in granting the State's Motion
for Partial Summary Judgment.

B.

The State Owns The Beds Of Navigable Lakes Below the OHWM, and Regulates
The Beds Of Navigable Lakes Below the OHWM, and Between the OHWM and
AHWM, if one Exists
1.

At Statehood, The State Took Title To The Beds of Navigable Lakes Below
The OHWM Pursuant to The Equal Footing Doctrine.

When Idaho became a state, it entered the Union on equal footing with the original states.
Idaho Admission Bill, § 1, 26 Stat. L. 215, ch. 656. As a result, Idaho took title to lands below
the ordinary (or natural) high water mark of waters that were navigable at statehood. Idaho
Forest Indus., Inc. v. Hayden Lake Watershed Imp. Dist., 112 Idaho 512, 516, 733 P.2d 733, 737

(1987). The State's ownership of those lands is subject to a public trust, which "preserves the
public's right of use in such land and ... restricts the state's ability to alienate any of its public
trust land." Id. (additional citations omitted). 7 The equal footing and public trust doctrines
therefore describe the State's ownership and trust responsibilities, using the OHWM as the

7

Public trust uses include navigation, fish and wildlife habitat, recreation, aesthetic beauty and water quality.
Kootenai Env. Alliance, Inc. v. Panhandle Yacht Club, Inc., 105 Idaho 622,671 P.2d 1085 (1983).
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landward limit of the State's ownership. The Land Board, acting through IDL, 8 is charged with
regulating and controlling "the use or disposition of lands in the beds of navigable lakes, rivers
and streams, to the natural or ordinary high water mark, so as to provide for their commercial,
navigational, recreational or other public use; ... " LC.§ 58-104(9)(a).
2.

The State's Authority To Regulate Encroachments Under The Lake
Protection Act Extends Further Than Its Ownership Interest.

The Lake Protection Act (Title 58, Chapter 13, Idaho Code) provides the State's
regulatory authority over the beds of navigable lakes, which for purposes of the LP A, are

defined as "the lands lying under or below the 'natural or ordinary high water mark' of a
navigable lake and . .. the lands lying between the natural or ordinary high water mark and the
artificial high water mark, iftltere be one." LC. § 58-1302(b) (emphasis added).

When the Legislature enacted the LP A it expressed its intent that
the public health, interest, safety and welfare requires that all encroachments
upon, in or above the beds or waters of navigable lakes of the state be regulated in
order that the protection of property, navigation, fish and wildlife habitat, aquatic
life, recreation, aesthetic beauty and water quality be given due consideration and
weighed against the navigational or economic necessity or justification for, or
benefit to be derived from the proposed encroachment.
LC.§ 58-1301. In order to ensure that those "lake values" are protected, "[n]o encroachment on,
in or above the beds or waters of any navigable lake in the state shall be ... made unless approval
therefor has been given as provided in this act." Id. The Land Board, and IDL acting on the
Land Board's behalf, is charged with implementing the LPA by regulating encroachments in on
or above the bed of navigable lakes, as that term is defined in Idaho Code§ 58-1302(b). LC.§

8

IDL is an instrumentality of the Land Board. Idaho Const. art. IX,§ 7; LC.§§ 58-101 and -119.
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58-1303.

Taken together, those statutes provide the Land Board, acting through IDL, with
authority to regulate encroachments in, on or above the state-owned lands laying waterward of
the OHWM, or waterward of the AHWM, if one exists. Because the AHWM lies landward of (or
"above") the OHWM, the State's regulatory authority over navigable lakes will extend to
additional areas of the bed if an AHWM exists on that lake.

This regulatory authority goes

beyond lands that the State owns, as the legislature made very clear in the LP A:
While the state asserts the right to regulate and control all encroachments,
navigational or nonnavigational, upon, in or above the beds or waters of navigable
lakes as provided for in this act, nothing contained in this act shall be construed to
vest in the state of Idaho any property right or claim of such right to any private
lands lying above the natural or ordinary high water mark of any navigable lake.
I.C. § 58-1311.

C.

The District Court Did Not Err In Granting the State's Motion for Partial
Summary Judgment.
Throughout his brief on appeal, as he did before the district court, Dr. Hudson attempts to

create a genuine issue of material fact as to whether 2437.64 msl is the OHWM or the AHWM.
If the State had moved for summary judgment on its second cause of action, trespass on the
State's ownership interest in the lakebed under the equal footing doctrine, such a disagreement
may have created a genuine issue of material fact. However, the State filed its Motion based on
its first cause of action - failure to comply with the LP A. That cause of action is based on the
State's regulatory authority under the LPA, which extends above (or landward of) the OHWM to
the AHWM, if one exists.
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There is no dispute that 2437.64 msl is a high water mark, whether it be ordinary or
artificial. Dr. Hudson stated in his Declaration that
6.
I was aware, and am still aware, that the level of Priest Lake is artificially
maintained during the months of July through September through the
impoundment of water as a result of the operation of a dam at the outlet of Priest
Lake. In fall and winter, after the dam gates are opened, the level of Priest Lake,
recedes in elevation ....
7.
Noting the continuing destabilization and degradation of my property, and
believing that the boundary line of my property extended waterward some
distance below the elevation of Priest Lake as artificially-maintained by the dam,
I sought to preserve and protect my shoreline as described herein.
R. p. 312. See also Dittman Dec.,

,r 6, R. p. 217 (describing the "summer pool level maintained

on Priest Lake.") and Ex. A thereto (providing that "[t]he summer pool elevation of Priest Lake
is 2,437.8 .... ). 9 R. p. 220.
Mr. Dittman visited the Hudson property in October 2014, when he characterized the
2,436.8 elevation on that day as "approximately 2' below summer pool level." R. p. 221. That
corresponds with Mr. Schanilec's affidavit testimony that
IDL administers the LPA at Priest Lake to the elevation of 2437.64 [msl], which
the State considers the natural or ordinary high water mark. This is the summer
elevation at which Priest Lake is maintained during the summer months . . . in
accordance with Idaho Code § 70-507. The elevation of Priest Lake is normally
drawn down starting in October of every year, and then the 2437.64 feet msl
elevation is maintained after the lake recedes to this elevation following spring
runoff every year.
R. p. 84. Matthew Anders, a hydrologist, further testified in his affidavit that
Before 1950, the water level of Priest Lake dropped throughout the summer from
high levels in spring to low levels in the fall, and then would stay relatively low
9

The source of Mr. Dittman's statement that 2437.8 msl is the high water mark rather than the 2437.64 msl level is
unclear.
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until spring snowmelt and runoff. After 1950, normal high water was allowed to
recede only to the 3.0 feet Outlet gage level, and was maintained at this level
throughout the summer by the Outlet dam as directed by Idaho Code § 70-507.
After 1950, the water was allowed to drop in October, and the normal low water
of the lake was again attained.
R.p.113.
The district court acknowledged that "Hudson claims that an artificial high water mark
(AHWM) is created by the dam during summer months, and that the AHWM is higher than the
OHWM. Hudson argues that [] the fill at issue in this case is located upland of the OHWM, on
property not owned by the State, but on his property." R. p. 312. Nevertheless, the court found
that:
Pursuant to the definition of a lakebed in Idaho Code § 58-1302, it does not matter
whether the fill is located below the OHWM, or between the OHWM and the
AHWM, if there is one; because the statute [the LP A] makes it clear that the State
of Idaho has the power to regulate and control encroachments on land lying
between the OHWM and the AHWM.
Accordingly, the State of Idaho has the power, as a matter of law, to regulate and
control encroachments in or above the bed of Priest Lake by requiring that a lake
encroachment permit be obtained before construction of a nonnavigational
encroachment such as the fill at issue here.
R. p. 312. The district court's holding was not erroneous, and should be affirmed. Whether
2437.64 msl is an ordinary or an artificial high water mark, the State has authority to regulate Dr.
Hudson's encroachment, and he was required to obtain an encroachment permit prior to placing
fill in the bed of Priest Lake. 10

10 The State does not concede that 2437.64 msl is the artificial rather than ordinary high water mark. The State's
reticence to admit otherwise is easily explained by its second cause of action, and the Land Board's duty to protect
and manage those public trust lands. However, there is no genuine issue of material fact as to the State's authority
under the LPA, and its obligation to fulfill the Legislature's intent embodied in Idaho Code§ 58-1301.
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Essentially, Dr. Hudson is requesting that this court reverse the district court's Decision,
and remand it on the basis that there is a genuine issue of material fact about whether 2437.64
msl is the AHWM or OHWM. The obvious question is - to what end? The district court has
already construed the facts in the light most favorable to Dr. Hudson, and found that even if the
facts lead to the conclusion that 2437.64 msl is the AHWM, Dr. Hudson's unpermitted fill
nevertheless violates the LP A.
D.

The State Is Not Estopped From Asserting That It Has Regulatory Authority Over
Dr. Hudson's Fill.
Dr. Hudson argues that the State should be estopped from taking the position (for

purposes of the Motion) that 2437.64 msl is anything other than the OHWM. In support of that
argument, Dr. Hudson notes the State's allegations in the Verified Complaint and the Schanilec
Affidavit, as well as arguments from the State's brief.
First, it is not clear what type of estoppel Dr. Hudson is asserting against the State. To
the extent that he is arguing that judicial estoppel applies, that is incorrect. The judicial estoppel
doctrine "precludes a party from advantageously taking one position, then subsequently seeking
a second position that is incompatible with the first." McCallister v. Dixon, 154 Idaho 891, 895,
303 P.3d 578, 582 (2013). It contemplates that a litigant who
by means of such sworn statements, obtains a judgment, advantage or consideration from
one party, he will not thereafter, by repudiating such allegations and by means of
inconsistent or contrary allegations or testimony, be permitted to obtain a recovery or
right against another party, arising out of the same transaction or subject matter.

Loomis v. Church, 76 Idaho 87, 93-94, 277 P.2d 561, 565 (1954). Here, the State has obtained
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no judgment, advantage or consideration by alleging that 2437.64 msl is the OHWM - in fact,
that issue has not been adjudicated in this case or any other. Instead, the State has merely alleged
two alternative legal theories (LP A violations and trespass), either one of which would entitle the
State to the relief it seeks.
Dr. Hudson cites several cases for the proposition that a party "cannot contradict its own
sworn statements for purposes of obtaining relief in summary judgment." App. Br., p. 23. Such
cases are not apropos because the State has not contradicted its sworn statements; moreover, the
cases do not support Hudson's proposition. In Arregui v. Gallegos-Maine, the Court upheld the
district court's decision that an expert's affidavit was untimely, and therefore did not reach the
issue whether the affidavit was a sham affidavit - an attempt to create a genuine issue of material
fact where none existed. Arregui v. Gallegos-Maine, 153 Idaho 801, 805, 291 P.3d 1000, 1004
(2012) (holding that "Idaho has not recognized the sham affidavit doctrine and because the
affidavit was untimely, it was properly stricken and this Court need not address the issue here.
The Court will not use this appeal as an opportunity to create a new doctrine when it is
unnecessary to do so.") 11
In Frasier v. J.R. Simplot Co., 136 Idaho 100, 29 P.3d 936 (2001), the court simply held
that there was not sufficient conflict between the non-moving party's deposition testimony and
her affidavit to disregard the affidavit. Id. at 104, 29 P .3d at 940 (citing Tolmie Farms, Inc. v.
J.R. Simplot Co., 124 Idaho 607, 610, 862 P.2d 299, 302 (1993) (in which the court held that

"[w]hile we may agree that the purpose of summary judgment is served by a rule that prevents a
11 The Idaho Supreme Court still has not adopted the sham affidavit rule. Shea v. Kevic Co,p., 156 Idaho 540, 551,
328 P.3d 520, 531 (2014).
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party from creating sham issues by offering contradictory testimony, we perceive no
'contradiction' where the witness asserts in his affidavit facts which, at the time of his earlier
deposition, he specifically had asserted he could not recall.")).
Similarly, the Radobenko court did not hold that "a party could not contradict its sworn
statements for purposes of obtaining relief on summary judgment." App. Br. 23. The court
actually held that a party cannot create genuine issues of material fact by filing an affidavit that
contradicts earlier deposition testimony. Radobenko v. Automated Equip. Corp., 520 F.2d 540,
544 (1975) (characterizing those manufactured issues as "sham issues.").
Second, Dr. Hudson is the party who asserted that there is an AHWM on Priest Lake, and
that it is 2437.64 msl. In his pleadings, Dr. Hudson alleged as follows:

•

•

•

"After statehood, and the determinative time for fixing the location of the ordinary high
watermark, artificial structures were placed at the outlet of Priest Lake so as to maintain
spring runoff during the summer growing season and to artificially increase the elevation
of Priest Lake during the summer growing season. These artificial works and
contrivances had the effect of creating an artificial watermark on Priest Lake which is
neither natural or ordinary, the same being influenced by manmade activities and dams."
Answer and Counterclaim, ,r 6 (R. p. 21) (emphasis added).
Hudson ... claims that any encroachments on or at the Hudson property are located
above the ordinary high watermark as it existed on July 3, 1890, prior to the construction
of any artificial works or means thereafter used to raise the level of Priest Lake from its
"ordinary" level to an "artificial" level. Answer and Counterclaim, ,r 7 (R. p. 21-22).
"I was aware, and am still aware, that the level of Priest Lake is artificially maintained
during the months of July through September through the impoundment of water as the
result of the operation of a dam at the outlet of Priest Lake." Hudson Dec., ,r 6 (R. p.
167).

18

•

•

"I placed [the fill] materials at or about the area I believed to be the boundary of my
property, uninfluenced by the dam, during periods when exposed and free from the
presence of water." Hudson Dec., ,r 8 (R. p. 168) (bracketed material added). 12
"With respect to the improvements which the State seeks to remove through this
proceeding, I never placed any of said improvements, which consist of naturallyoccurring materials, 13 "in water." My work was accomplished when the artificiallymaintained level of the Lake was allowed to recede in the fall and winter." Hudson
Dec., ,r 10, R. p. 168 (emphasis added).

The State did not change its position, nor did it or argue that there is in fact an AHWM on Priest
Lake.

Instead, the State (like the district court) merely recognized that if the facts were

construed in the light most favorable to Dr. Hudson, and there is an AHWM of 2437.64 msl at
Priest Lake, the ultimate conclusion would not be different:

Dr. Hudson's fill is still an

unpermitted encroachment in, on or above the bed of a navigable lake in Idaho, in violation of
the LPA.
E.

The District Court Did Not Err in Entering the Mandatory And Permanent
Injunctions.

Dr. Hudson requests that this Court dissolve the injunctions requiring removal of the fill.
The district court did not err in entering the injunctions, because the fill is a nonnavigational
encroachments that could not be permitted under the LP A and its related rules. Under the LP A,
navigational encroachments (or "encroachments in aid of navigation) are defined as "docks,
piers, floats, pilings, breakwaters, boat ramps, channels or basins, and such other aids to the

12

Dr. Hudson admits that he began constructing the fill in 1997, the same year that he obtained an encroachment
f:ermit for his docks.
3 Characterizing the materials as "naturally occurring" is inaccurate, because photographs in the record show the
presence of concrete. See R. p. 192-93. Mr. Dittman further noted that rocks in the seawall were secured with a
cement/mortar mixture. R. p. 221. More importantly, it simply does not matter whether the fill consisted of natural,
artificial, or mixed components - a permit was still required.
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navigability of the lake, ... " LC. § 58-1302(h); see also IDAPA 02.03.04.017.010.09. In
contrast, nonnavigational encroachments are "all other encroachments on, in or above the beds or
waters of a navigable lake, including landfills or other structures not constructed primarily for
use in aid of the navigability of the lake."

LC. § 58-1302(i); see also IDAPA

20.03.04.017.010.10.
The district court found that
Hudson's lakebed fill is not a facility that is "used to support water craft and
moorage on, in, or above the beds or waters of a navigable lake, river or stream."
IDAPA 20.03.[04].17.010(09). Rather, it is a structure "not constructed primarily
for use in aid of navigation," IDAPA 20.03.[04].17.010(10). Therefore, the Court
finds that it is an encroachment not in aid of navigation.

R. p. 310.
The district court's finding was not erroneous. By Dr. Hudson's own admission, he
placed the fill in the lake to stabilize the shoreline of his littoral property, and "to protect the
same from further degradation and destabilization, ... " R. p. 168. The fill was not placed as an
aid to navigation - in fact, the fill is immediately adjacent to Dr. Hudson's permitted
navigational aids - his docks.
Permits for nonnavigational encroachments are very much the exception rather than the
rule:
Encroachments not in aid of navigation in navigable lakes will normally not be
approved by the Department and will be considered only in cases involving major
environmental, economic or social benefits to the general public. Approval under
these circumstances is authorized only when consistent with the public trust
doctrine and when there is no other feasible alternative with less impact on public
trust values.
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IDAPA 20.03.04.030.01. Dr. Hudson's fill may benefit his own property, 14 but it does not
provide major environmental, economic or social benefits to the general public.
Moreover, Dr. Hudson has constructed much smaller riprap seawalls on his property that
are much further landward than the subject fill, located at or near 2437.64 msl. See R. p. 107-08,
193. Those smaller riprap seawalls, which appear to provide effective erosion control (R. p. 221)
could be permitted after the fact, upon application by Dr. Hudson. Verified Complaint, ,r17; R.
p. 11. The subject fill, however, cannot be permitted and must be removed. Under the LP A,
Any person legally found to be wrongfully encroaching on, in or above the beds or
waters of a navigable lake shall, in lieu of or in addition to penalties provided
herein, be directed by the court to restore the lake to as near its condition
immediately prior to the unauthorized encroachment as possible or to effect such
other measures as recommended by the board and ordered by the court toward
mitigation of any damage caused by or resulting from such unlawful encroachment.
LC.§ 58-1309.
As a legal and a practical matter, it matters very little whether the fill is a trespass on the
lands that the State owns in trust for the people ofldaho (Count II of the Verified Complaint) or
is an unpermitted encroachment in violation of the Lake Protection Act (Count I of the Verified
Complaint). The end result is the same - the fill is illegal, and must be removed.

F.

Whether The Second Affidavit of Mick Schanilec Was Properly Before the District
Court Is Not An Issue On Appeal.
Dr. Hudson argues that the State's filing of the Second Affidavit of Mick Schanilec

("Second Schanilec Affidavit") was improper. That issue is not properly before this Court, for

14

In reality, the subject fill is more than a seawall - it is a private beach. R. p. 220-222.
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several reasons. First, the district court specifically noted that it did not consider the Second
Schanilec Affidavit in rendering its decision. R. p. 312 Any decision by this Court as to whether
that Affidavit was proper would be advisory at best. Second, the district court further ruled that
because the Second Schanilec Affidavit did not play a role in the court's decision, Dr. Hudson's
Motion to Strike was moot. Id. Dr. Hudson has not appealed from that portion of the court's
decision. Moreover, the district court did not decide the merits of Dr. Hudson's Motion to
Strike, further rendering any decision by this court advisory. Third, if this Court affirms the
district court's opinion and holds that whether Dr. Hudson's fill is below the AHWM or OHWM
is irrelevant, the Second Schanilec Affidavit will similarly be moot.
G.

The State Is Entitled To Costs and Attorney Fees On Appeal Pursuant to Idaho
Appellate Rules 40 and 41 and Idaho Code§§ 12-117 and -121.

Pursuant to Idaho Appellate Rules 40 and 41, the State respectfully requests that it be
awarded its costs and attorney fees on appeal. Costs are awarded to the prevailing party on
appeal as a matter of course. I.A.R. 40. The State has added its entitlement to attorney fees as
an additional issue on appeal, as required by Idaho Appellate Rules 35(b)(5) and 41.
Idaho Code § 12-117 provides that:
Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency,
political subdivision or the court hearing the proceeding, including on appeal,
shall award the prevailing party reasonable attorney's fees, witness fees and other
reasonable expenses, if it finds that the nonprevailing party acted without a
reasonable basis in fact or law.
I.C. 12-117(1). That section contains a two-part test: (1) the party requesting attorney fees must
be the prevailing party, and (2) the nonprevailing party must have acted without a reasonable
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basis in fact or law. See Rowley v. Ada County Hwy. Dist., 156 Idaho 275, 282, 322 P.3d 1008,
1015 (2014).
If the State prevails on appeal, it is entitled to attorney fees, because Dr. Hudson did not
act with a reasonable basis in fact or law. The LPA's plain language provides that for purposes
of that Act, the beds of navigable waters include lands lying below the OHWM, and between the
OHWM and AHWM, if there is one. LC. § 58-1302(b). The LPA further clearly provides that
the Land Board is charged with regulating encroachments in, on or above the beds of navigable
lakes. LC. § 58-1301 and -1303. Whether 2437.64 msl is the OHWM or AHWM is irrelevant
for purposes of the LP A. By attempting to create a genuine issue of material fact where none
exists, Dr. Hudson has acted without a reasonable basis in fact or law, and the State respectfully
requests its attorney fees pursuant to Idaho Code § 12-117 on that basis.
The State also requests attorney fees pursuant to Idaho Code § 12-121. As of the date
this brief is filed, that section provides that "[i]n any civil action, the judge may award
reasonable attorney's fees to the prevailing party or parties .... " LC. § 12-121. This Court
recently held that as of March 1, 2017, "the courts of this state will apply the standard expressed
by the Legislature: prevailing parties in civil litigation have the right to be made whole for
attorney fees they have incurred 'when justice so requires."' Hoffer v. Shappard, 160 Idaho 868,
882-83, 380 P.3d 681, 695-96, (2015). The State respectfully submits that justice so requires in
this case - there is no genuine issue of material fact that Dr. Hudson's placed the fill in Priest
Lake in violation of the LP A.
The State notes, however, that both chambers of the Idaho Legislature have passed House
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Bill 97, which would amend Idaho Code§ 12-121 to provide that "[i]n any civil action, the judge
may award reasonable attorney's fees to the prevailing party or parties, when the judge finds that
the case was brought, pursued or defended frivolously, unreasonably or without foundation .... "
2017 House Bill No. 97. If House Bill 97 is signed by the Governor, the State is still entitled to
its attorney fees on appeal. There is no genuine issue of material fact that Dr. Hudson's fill is
located below the high water mark, whether it be ordinary or artificial, and that he failed to
obtain an encroachment permit for the fill. Moreover, Dr. Hudson's arguments largely mirror
those that failed before the district court, without additional significant analysis or authority. The
State is entitled to its attorney fees on appeal on that basis. Thornton v. Pandrea, 161 Idaho 301,
385 P.3d 856, 876 (2016); Frantz v. Hawley Troxell Ennis & Hawley, LLP, 161 Idaho 60, 383
P.3d 1230 (2016).

v.
CONCLUSION
In order to protect the valuable resource that is Idaho's navigable lakes, the Idaho
Legislature determined that encroachments below the OHWM and between the AHWM and
OHWM of navigable lakes should be regulated. There is no genuine issue of material fact that
Dr. Hudson's fill is unpermitted, and that it lies beneath the high water mark, whether it be
ordinary or artificial. The district court did not err in granting the State's Motion for Partial
Summary Judgment, and the State respectfully requests that this Court affirm the district court.
Dated this 2?1h day of February, 2017.
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